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threaten to impair public confidence in 
the association. 

§ 508.4 Contents and service of the No-
tice or Order. 

(a) The Notice or Order shall set 
forth the basis and facts in support of 
the Office’s issuance of such Notice or 
Order, and shall inform the subject in-
dividual of his right to a hearing, in ac-
cordance with this part, for the pur-
pose of determining whether the Notice 
or Order should be continued, termi-
nated, or otherwise modified. 

(b) The Secretary shall serve a copy 
of the Notice or Order upon the subject 
individual and the related association 
in the manner set forth in § 509.11 of 
this chapter. 

(c) Upon receipt of the Notice or 
Order, the subject individual shall im-
mediately comply with the require-
ments thereof. 

[54 FR 49444, Nov. 30, 1989, as amended at 56 
FR 38306, Aug. 12, 1991] 

§ 508.5 Petition for hearing. 

(a) To obtain a hearing, the subject 
individual must file two copies of a pe-
tition with the Secretary within 30 
days of being served with the Notice or 
Order. 

(b) The petition filed under this sec-
tion shall admit or deny specifically 
each allegation in the Notice or Order, 
unless the petitioner is without knowl-
edge or information, in which case the 
petition shall so state and the state-
ment shall have the effect of a denial. 
Any allegation not denied shall be 
deemed to be admitted. When a peti-
tioner intends in good faith to deny 
only a part of or to qualify an allega-
tion, he shall specify so much of it as 
is true and shall deny only the remain-
der. 

(c) The petition shall state whether 
the petitioner is requesting termi-
nation or modification of the Notice or 
Order, and shall state with particu-
larity how the petitioner intends to 
show that his continued service to or 
participation in the conduct of the af-
fairs of the association would not, or is 
not likely to, pose a threat to the in-
terests of the association’s depositors 
or to impair public confidence in the 
association. 

§ 508.6 Initiation of hearing. 

(a) Within 10 days of the filing of a 
petition for hearing, the Office shall 
notify the petitioner of the time and 
place fixed for hearing, and it shall des-
ignate one or more Office employees to 
serve as presiding officer. 

(b) The hearing shall be scheduled to 
be held no later than 30 days from the 
date the petition was filed, unless the 
time is extended at the request of the 
petitioner. 

(c) A petitioner may appear person-
ally or through counsel, but if rep-
resented by counsel, said counsel is re-
quired to comply with § 509.6 of this 
chapter. 

(d) A representative(s) of the Office’s 
Office of Enforcement also may attend 
the hearing and participate therein as 
a party. 

[54 FR 49444, Nov. 30, 1989, as amended at 56 
FR 38306, Aug. 12, 1991] 

§ 508.7 Conduct of hearings. 

(a) Hearings provided by this section 
are not subject to the adjudicative pro-
visions of the Administrative Proce-
dure Act (5 U.S.C. 554–557). The pre-
siding officer is, however, authorized to 
exercise all of the powers enumerated 
in § 509.5 of this chapter. 

(b) Witnesses may be presented, with-
in time limits specified by the pre-
siding officer, provided that at least 10 
days prior to the hearing date, the 
party presenting the witnesses fur-
nishes the presiding officer and the op-
posing party with a list of such wit-
nesses and a summary of the proposed 
testimony. However, the requirement 
for furnishing such a witness list and 
summary of testimony shall not apply 
to the presentation of rebuttal wit-
nesses. The presiding officer may ask 
questions of any witness, and each 
party shall have an opportunity to 
cross-examine any witness presented 
by an opposing party. 

(c) Upon the request of either the pe-
titioner or a representative of the Of-
fice of Enforcement, the record shall 
remain open for a period of 5 business 
days following the hearing, during 
which time the parties may make any 
additional submissions for the record. 
Thereafter, the record shall be closed. 
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(d) Following the introduction of all 
evidence, the petitioner and the rep-
resentative of the Office of Enforce-
ment shall have an opportunity for 
oral argument; however, the parties 
may jointly waive the right to oral ar-
gument, and, in lieu thereof, elect to 
submit written argument. 

(e) All oral testimony and oral argu-
ment shall be recorded, and transcripts 
made available to the petitioner upon 
payment of the cost thereof. A copy of 
the transcript shall be sent directly to 
the presiding officer, who shall have 
authority to correct the record sua 
sponte or upon the motion of any 
party. 

(f) The parties may, in writing, joint-
ly waive an oral hearing and instead 
elect a hearing upon a written record 
in which all evidence and argument 
would be submitted to the presiding of-
ficer in documentary form and state-
ments of individuals would be made by 
affidavit. 

[54 FR 49444, Nov. 30, 1989, as amended at 56 
FR 38306, Aug. 12, 1991] 

§ 508.8 Default. 
If the subject individual fails to file a 

petition for a hearing, or fails to ap-
pear at a hearing, either in person or 
by attorney, or fails to submit a writ-
ten argument where oral argument has 
been waived pursuant to § 508.7(d) or (f) 
of this part, the Notice shall remain in 
effect until the information, indict-
ment, or complaint is finally disposed 
of and the Order shall remain in effect 
until terminated by the Office. 

§ 508.9 Rules of evidence. 
(a) Formal rules of evidence shall not 

apply to a hearing, but the presiding 
officer may limit the introduction of 
irrelevant, immaterial, or unduly rep-
etitious evidence. 

(b) All matters officially noticed by 
the presiding officer shall appear on 
the record. 

§ 508.10 Burden of persuasion. 
The petitioner has the burden of 

showing, by a preponderance of the evi-
dence, that his or her continued service 
to or participation in the conduct of 
the affairs of the association does not, 
or is not likely to, pose a threat to the 
interests of the association’s depositors 

or threaten to impair public confidence 
in the association. 

§ 508.11 Relevant considerations. 

(a) In determining whether the peti-
tioner has shown that his or her con-
tinued service to or participation in 
the conduct of the affairs of the asso-
ciation would not, or is not likely to, 
pose a threat to the interests of the as-
sociation’s depositors or threaten to 
impair public confidence in the asso-
ciation, in order to decide whether the 
Notice or Order should be continued, 
terminated, or otherwise modified, the 
Office will consider: 

(1) The nature and extent of the peti-
tioner’s participation in the affairs of 
the association; 

(2) The nature of the offense with 
which the petitioner has been charged; 

(3) The extent of the publicity ac-
corded the indictment and trial; and 

(4) Such other relevant factors as 
may be entered on the record. 

(b) When considering a request for 
the termination or modification of a 
Notice, the Office will not consider the 
ultimate guilt or innocence of the peti-
tioner with respect to the criminal 
charge that is outstanding. 

(c) When considering a request for 
the termination or modification of an 
Order which has been issued following 
a final judgment of conviction against 
a subject individual, the Office will not 
collaterally review such final judgment 
of conviction. 

§ 508.12 Proposed findings and conclu-
sions and recommended decision. 

(a) Within 30 days after completion of 
oral argument or the submission of 
written argument where oral argument 
has been waived, the presiding officer 
shall file with the Secretary and cer-
tify to the Office for decision the entire 
record of the hearing, which shall in-
clude a recommended decision, the No-
tice or Order, and all other documents 
filed in connection with the hearing. 

(b) The recommended decision shall 
contain: 

(1) A statement of the issue(s) pre-
sented, 

(2) A statement of findings and con-
clusions, and the reasons or basis 
therefor, on all material issues of fact, 
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